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H.B. 1294: A POTENTIALLY COSTLY POLICY THAT UNDERMINES LOCAL CONTROL 
 
QUESTIONS: How would H.B. 1294 change Texas criminal law?  What potential problems could arise from categorically 
prohibiting “illegal aliens” from eligibility for community supervision or deferred adjudication? 
 
KEY FINDINGS 
• H.B. 1294 removes local control from criminal court judges. 

– In cases where a person with an ICE detainer has been placed on community supervision or deferred adjudication, 
it has been at the exercised discretion of local criminal judges.  Their decisions regarding what is in the best interest 
of their communities should be respected. 

 
• H.B. 1294 could be extremely expensive for county jails and TDCJ.  

– The criminal justice policy impact statement associated with this bill estimates that few suspected deportable aliens 
receive community supervision or deferred adjudication.  However, if we assume that an equal percentage of 
suspected deportable aliens will be found in the population of probationers as are currently found in the Texas 
prison population (6.7%),1 then roughly 11,628 of the predicted 173,558 individuals on felony probation during FY 
20122 could be “illegal aliens” who are denied probation under this bill.  Transferring these individuals from the 
felony probation rolls, where taxpayers pay $474 per person per year, to the state jail and prison rolls, will cost 
taxpayers between $182,628,787 and $215,563,934 annually.3   

– The same calculation can be made for misdemeanor probation.  Assuming 11,836 of the individuals on 
misdemeanor probation in 2009 were suspected deportable aliens,4 the total cost of incarcerating these individuals in 
county jail for six months instead would be approximately $95,871,600.5 

– Transferring suspected deportable aliens from probation to prison or jail might have the perverse incentive of 
discouraging ICE from initiating deportation proceedings until the individual has completed his or her entire prison 
or state jail sentence.  A person on probation may be more likely to be deported, if ICE has grounds for 
deportation, earlier in a term of probation. 
 

• H.B. 1294 creates a new definition of “illegal alien” not found in federal law, and inconsistent with the 
standards for placing an immigration detainer on an arrestee by Immigration and Customs Enforcement 
(ICE). 
– By creating a new immigration definition – one which includes individuals who have solely violated federal civil 

immigration law – H.B. 1294 will likely be found preempted by a federal court.  The federal government has 
occupied the field of civil immigration enforcement entirely and left no space for the states to regulate violations of 
civil immigration law. 

– H.B. 1294 may create confusion in its application because its definition of “illegal alien” will be difficult for courts 
to apply on their own, and it is inconsistent with the standard used by ICE in placing immigration detainers.  All 
that is necessary for an ICE detainer to be placed on a person is suspicion of deportability.  In some cases, ICE has 
placed holds on lawful permanent residents and on U.S. citizens, only to learn later that the individuals were not 
deportable.6 

 
SOLUTIONS 
 

 Oppose H.B. 1294 and other efforts to incorporate federal immigration law into state criminal code.  
 

 Support reasonable efforts to improve the public safety of Texas communities. 
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