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H.B. 892: A BROAD, UNCONSTITUTIONAL, AND UNNECESSARY NEW CRIME 
 

QUESTIONS: How will H.B. 892 change Texas criminal law?  What potential problems could arise from this new crime? 
 

KEY FINDINGS 
 

• If enacted, H.B. 892 would violate the U.S. Constitution because it interferes with the federal government’s 
exercise of authority in the area of immigration. 
– This bill creates a new felony for transporting an “illegal immigrant” in a manner designed to conceal the person 

from local, state, or federal law enforcement.  Long-standing federal law already makes it a crime to bring in, 
harbor, employ, or aid and abet aliens remaining in the United States in violation of law.1 

– In order to enforce H.B. 892, Texas peace officers would be forced to attempt immigration status determinations.  
Since peace officers lack training and expertise to determine which immigrants are not lawfully present, this bill 
could result in legal liability for peace officers’ mistakes. 

 

• H.B. 892 confuses state law by inappropriately amending Penal Code Section 20A, which addresses 
“trafficking in humans” rather than human smuggling. 
– This bill is attempting to target the problem of human smuggling but amends the section of Texas code that 

addresses human trafficking. 
– The key element of human trafficking is exploitation of the victim.  Additionally, human trafficking does not 

require transportation.  The key element in human smuggling is transportation. 
 

• “Unlawful transport” is already illegal, and this new version of the crime will not improve public safety or 
further reduce smuggling. 
– Section 20.05 of the Texas Penal Code already makes it a felony to unlawfully transport a person for remuneration 

in a manner designed to conceal the person from law enforcement if creating a substantial likelihood that the 
individual will suffer serious bodily injury or death.  Unlike H.B. 892, existing law does not require peace officers 
to try to enforce immigration law, and it is focused on protecting individuals from harm. 

 

• HB 892 transfers prison costs for human smuggling from the federal government to the state. 
– HB 892 creates either a state jail felony or 3rd degree felony, based on the facts of the offense, for human 

smuggling in Texas. 
– Incarceration in a state jail costs $43.03/day; a state jail sentence of 180 days to 2 yrs would cost $7,745 - $31,412, 

per person per sentence.2 
– Incarceration in prison costs $50.79/day. A 3rd degree felony sentence of 2 to 10 years would cost $37,077 - 

$185,384, per person per sentence, or $18,538 per person annually.3 
 

SOLUTIONS 
 

 Oppose/Amend H.B. 892. 
 

 Maintain clear separation in Texas law between human trafficking and human smuggling. 
 

 Support legislation providing additional resources to identify human trafficking victims, provide them with 
appropriate services, and prosecute traffickers. 

                                                 
1 8 U.S.C. §§ 1324, 1324a, 1327. 
2 Legislative Budget Board, “Criminal Justice Uniform Cost Report: Fiscal Years 2008-2010,” Submitted to the 82nd Texas Legislature, January 2011, pg. 6.   
3 Id. 


