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H.J.R. 86:  A POTENTIALLY UNCONSTITUTIONAL NEW LOCAL MANDATE 
 

QUESTIONS: What will H.J.R. 86 do?  What are the potentially negative consequences of H.J.R. 86?  
 

KEY FINDINGS 
 

H.J.R. 86 would deny bail for any felon determined to be not lawfully present in the United States by a Texas 
judge or magistrate. 
 

• Texas judges and magistrates are not qualified to determine who is unlawfully present in the United States, 
which is a federal civil legal question.  An ICE detainer is not the same as determining unlawful presence. 
– If a felony arrestee has a bond hearing prior to being screened by Immigration and Customs Enforcement (ICE), 

a Texas judge or magistrate will be left with the task of trying to determine whether the person is lawfully present 
in the United States.  This is a complicated civil legal question, and Texas judges and magistrates are not trained in 
federal civil immigration law. 

– If a felony arrestee has a bond determination after being screened by ICE, and ICE has placed an immigration 
detainer on the arrestee, this does not mean that the arrestee is unlawfully present in the United States.  ICE 
places holds on individuals in order to continue to investigate a person’s immigration status.  In many cases, ICE 
has placed holds on lawful permanent residents and on U.S. citizens, only to learn days later that the individuals 
were clearly lawfully present in the United States. 

 

•  H.J.R. 86 removes local control and will cost jails thousands, if not millions, of dollars. 
– This resolution will lead to more arrestees being held in local jails, often for long periods of time.  Each person 

housed in an urban Texas jail costs the jurisdiction about $60 to $70 per day. 1  Assuming an average stay for a 
felony arrestee is 175 days, H.J.R. 86 would cost a large county approximately $1.4 million in additional jail costs.2 

– Many Texas jails face serious overcrowding problems.  Requiring all felons who are determined to be unlawfully 
present to be denied bond is likely to cause further overcrowding in urban jails. 

– The Harris County Jail received a scathing report in 2009 from the U.S. Department of Justice regarding jail 
conditions that were largely a result of serious overcrowding.  The jail still requires variances from the Texas 
Commission on Jail Standards to operate within the law.  
 

• H.J.R. 86 could violate the constitutional rights to due process and protection from excessive bail.  
– Arizona passed a similar law and is being sued on the basis of federal preemption (as an attempt to enforce civil 

immigration law), as well as for violations of due process and the Eighth Amendment right against excessive bail. 
– According to statistics provided by the bill author’s office, unlawful immigrant felon arrestees who received bail in 

2010 in Harris County forfeited their bond in 11.4% of cases (160 persons out of 1,400).  The overall rate for 
forfeiting bond among all arrestees released on bail in Harris County in 2010 was 15% (5,000 out of 33,000). 

– By barring an entire class of individuals from eligibility for bail based upon a criteria that is not indicative flight 
risk or threat to the community safety is arbitrary and excessive. 

 

SOLUTIONS 
 

 Oppose H.J.R. 86 and maintain local governments’ power to work with immigration law enforcement. 
 

 Focus criminal justice resources on the most serious criminal justice problems. 
 

 Avoid putting new unfunded mandates to detain additional inmates on counties already struggling to 
balance their budgets and keep their jails from overcrowding. 
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1 According to data provided by the Harris County Sheriff’s Department on 2/17/11, jail costs are about $70 inmate per day for a stay of less than 
30 days.  According to data provided by El Paso County’s Sheriff’s Department on 2/15/11, jail housing costs run about $70 per inmate per day.  
According to data provided by the Dallas County Sheriff’s Department on 2/28/11, jail costs are about $58 per inmate per day.  This data is on 
file with the author.  In a recent report on immigration enforcement in county jails, Travis County was reported as having an average daily cost 
per inmate of approximately $60 per day.  “The Criminal Alien Program, Immigration Enforcement in Travis County, Texas,” Andrea Guttin, 
Immigration Policy Center, Special Report, February 2010, p. 13, fn 92. 
2 This number was calculated by multiplying 175 days by 160 persons not receiving bail by $50 per-day jail expenses.  According to data provided 
by the Harris County Sheriff’s Department on 4/5/11, jail costs are about $50 per day for a stay of six months if the inmate has no serious 
medical conditions. 


